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§2.743 Evidence.

(a) General. Every party to a pro-
ceeding shall have the right to present
such oral or documentary evidence and
rebuttal evidence and to conduct, in
accordance with an approved cross-ex-
amination plan that contains the infor-
mation specified in paragraph (b)(2) of
this section if so directed by the pre-
siding officer, such cross-examination
as may be required for full and true
disclosure of the facts.

(b)(1) Testimony and cross-examination.
The parties shall submit direct testi-
mony of witnesses in written form, un-
less otherwise ordered by the presiding
officer on the basis of objections pre-
sented. In any proceeding in which ad-
vance written testimony is to be used,
each party shall serve copies of its pro-
posed written testimony on each other
party at least fifteen (15) days in ad-
vance of the session of the hearing at
which its testimony is to be presented.
The presiding officer may permit the
introduction of written testimony not
so served, either with the consent of all
parties present or after they have had
a reasonable opportunity to examine
it. Written testimony must be incor-
porated into the transcript of the
record as if read or, in the discretion of
the presiding officer, may be offered
and admitted in evidence as an exhibit.

(2) The presiding officer may require
a party seeking an opportunity to
cross-examine to request permission to
do so in accordance with a schedule es-
tablished by the presiding officer. A re-
quest to conduct cross-examination
shall be accompanied by a cross-exam-
ination plan that contains the fol-
lowing information:

(i) A brief description of the issue or
issues on which cross-examination will
be conducted;

(ii) The objective to be achieved by
cross-examination; and

(iii) The proposed line of questions
that may logically lead to achieving
the objective of the cross-examination.

The cross-examination plan may be
submitted only to the presiding officer
and must be kept by the presiding offi-
cer in confidence until issuance of the
initial decision on the issue being liti-
gated. The presiding officer shall then
provide each cross-examination plan to
the Commission’s Secretary for inclu-
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sion in the official record of the pro-
ceeding.

(3) Paragraphs (b) (1) and (2) of this
section do not apply to proceedings
under subpart B of this part for modi-
fication, suspension, or revocation of a
license or to proceedings for imposition
of a civil penalty.

(c) Admissibility. Only relevant, mate-
rial, and reliable evidence which is not
unduly repetitious will be admitted.
Immaterial or irrelevant parts of an
admissible document will be segregated
and excluded so far as is practicable.

(d) Objections. An objection to evi-
dence shall briefly state the grounds of
objection. The transcript shall include
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is
preserved without notation on the
record.

(e) Offer of proof. An offer of proof
made in connection with an objection
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony shall consist of a statement of
the substance of the proffered evidence.
If the excluded evidence is written, a
copy shall be marked for identifica-
tion. Rejected exhibits, adequately
marked for identification, shall be re-
tained in the record.

(f) Exhibits. A written exhibit will not
be received iIn evidence unless the
original and two copies are offered and
a copy is furnished to each party, or
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace
with a true copy an original document
admitted in evidence. Exhibits in the
proceeding on an application for a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area are governed by
§2.1013 of this part.

(9) Proceedings involving applications.
In any proceeding involving an applica-
tion, there shall be offered in evidence
by the staff any report submitted by
the ACRS in the proceeding in compli-
ance with section 182b. of the Act, any
safety evaluation prepared by the staff
and any environmental impact state-
ment prepared by the Director of Nu-
clear Reactor Regulation or Director of
Nuclear Material Safety and Safe-
guards, as appropriate, or his designee
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in the proceeding pursuant to subpart
A of part 51 of this chapter.

(h) Official record. An official record
of a government agency or entry in an
official record may be evidenced by an
official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by
a certificate of his custody.

(i) Official notice. (1) The Commission
or the presiding officer may take offi-
cial notice of any fact of which a court
of the United States may take judicial
notice or of any technical or scientific
fact within the knowledge of the Com-
mission as an expert body. Each fact
officially noticed under this subpara-
graph shall be specified in the record
with sufficient particularity to advise
the parties of the matters which have
been noticed or brought to the atten-
tion of the parties before final decision
and each party adversely affected by
the decision shall be given opportunity
to controvert the fact.

(2) If a decision is stated to rest in
whole or in part on official notice of a
fact which the parties have not had a
prior opportunity to controvert, a
party may controvert the fact by filing
an appeal from an initial decision or a
petition for reconsideration of a final
decision clearly and concisely setting
forth the information relied upon to
show the contrary.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10154, Sept. 17, 1963; 31 FR 4339, Mar. 12, 1966;
37 FR 15134, July 28, 1972; 43 FR 17802, Apr. 26,
1978; 48 FR 52285, Nov. 17, 1983; 49 FR 9401,
Mar. 12, 1984; 54 FR 14944, Apr. 14, 1989; 54 FR
33181, Aug. 11, 1989]

§2.744 Production of NRC records and
documents.

(a) A request for the production of an
NRC record or document not available
pursuant to §2.790 by a party to an ini-
tial licensing proceeding may be served
on the Executive Director for Oper-
ations, without leave of the Commis-
sion or the presiding officer. The re-
quest shall set forth the records or doc-
uments requested, either by individual
item or by category, and shall describe
each item or category with reasonable
particularity and shall state why that
record or document is relevant to the
proceeding.
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(b) If the Executive Director for Op-
erations objects to producing a re-
quested record or document on the
ground that (1) it is not relevant or (2)
it is exempted from disclosure under
§2.790 and the disclosure is not nec-
essary to a proper decision in the pro-
ceeding or the document or the infor-
mation therein is reasonably obtain-
able from another source, he shall so
advise the requesting party.

(c) If the Executive Director for Op-
erations objects to producing a record
or document, the requesting party may
apply to the presiding officer, in writ-
ing, to compel production of that
record or document. The application
shall set forth the relevancy of the
record or document to the issues in the
proceeding. The application shall be
processed as a motion in accordance
with §2.730 (a) through (d). The record
or document covered by the application
shall be produced for the ‘“‘in camera”
inspection of the presiding officer, ex-
clusively, if requested by the presiding
officer and only to the extent nec-
essary to determine:

(1) The relevancy of that record or
document;

(2) Whether the document is exempt
from disclosure under §2.790;

(3) Whether the disclosure is nec-
essary to a proper decision in the pro-
ceeding;

(4) Whether the document or the in-
formation therein is reasonably obtain-
able from another source.

(d) Upon a determination by the pre-
siding officer that the requesting party
has demonstrated the relevancy of the
record or document and that its pro-
duction is not exempt from disclosure
under §2.790 or that, if exempt, its dis-
closure is necessary to a proper deci-
sion in the proceeding, and the docu-
ment or the information therein is not
reasonably obtainable from another
source, he shall order the Executive Di-
rector for Operations, to produce the
document.

(e) In the case of requested docu-
ments and records (including Safe-
guards Information referred to in sec-
tions 147 and 181 of the Atomic Energy
Act, as amended) exempt from disclo-
sure under §2.790, but whose disclosure
is found by the presiding officer to be
necessary to a proper decision in the
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